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HUMBOLDT ROAD BURN DUMP:
AREA 8

LIABILITY FORCLEANUP OF

ISSUE

In 1988,2003, and2005,theExecutiveOfficer oftheRegionalWaterQuality ControlBoard,
CentralValleyRegion(CentralValley WaterBoard)issuedcleanupandabatementandother
ordersto severalparties,includingVirginia L. Drake,Trustee,DrakeRevocableTrust, (hereafter
“Drake Trust”), JamesE. Simmons,Darwin H. andNinaR. Simmons,Trustees,Simmons
FamilyTrust, (hereafter“Simmons”), andtheCity of Chico(hereafter“City”), requiringcleanup
ofparcelsthatwerepartoftheHumboldtRoadBumDump (HRBD) in Chico. TheCity
contendsthatit is not responsiblefor cleanupoftheArea8 portionoftheHRBD because,among
otherarguments,it did not control thedisposalofcontaminatedmaterialto Area 8. This
Memorandumanalyzestheliability oftheCity andtheotherpartiesfor cleanupofArea 8
pursuantto WaterCodesections13267and13304.

SUMMARY

The City is aresponsiblepartypursuantto WaterCodesection13304becauseit “causedand!or
permitted”wasteto bedischargedto Area 8 whenit hiredcontractorsto excavatematerialon a
City-ownedright-of-wayfor a roadconstructionprojectandthosecontractorsdepositedthe
materialatArea 8. The City is responsiblepursuantto WaterCodesection13267becauseit
“dischargedwaste”within theRegion.DrakeTrustandSimmonsareresponsibleparties
pursuantto WaterCodesections13267and13304because,amongotherreasons,theyownthe
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landon whichthe dischargeof wastehasoccurred. Ofthepartiesnamedin thecleanupand
abatementandotherorders,only theCity conteststhoseorders.

BACKGROUND

TheHRBD is acontiguouscollectionof15 parcelscontaining,in wholeor in part,wastefrom
thedisposalofmunicipaland/orcommercialoperationsthat containswasteasdefinedin Water
Codesection13050andhazardousmaterialsasdefinedin HealthandSafetyCode
section25260(d).Studiesof theHRBD conductedundercontractto theCity characterizedthe
waste,delineatedtheextent,andconfirmedtheneedfor furtherremediationonseveral
properties.StudiesshowthattheHRBD hadwastecontainingleadexceedinghazardouswaste
levelsin somelocationsandsignificantotherhazardousandnon-hazardouswasteconstituents
that poseathreatto humanhealthandtheenvironment,includingwatersofthe state.

TheHRBD includesparcelAPN 018-390-014,which is referredto asArea 8. Area 8 is
currentlyownedby Virginia L. Drake, theDrakeRevocableTrust,DarwinH. Simmons,NinaR.
Simmons,JamesE. Simmons,andtheSimmonsFamilyTrust. It wasformerlyalso ownedby
JohnD. Drake. On21 February2001,JohnD. Drakedeededhis 1/2 interestin the landto
himselfandVirginia L. DrakeastrusteesoftheDrakeRevocableTrustcreatedon
23 January2001. JohnD. Drakediedon 22 November2001. Virginia L. Drake,throughthe
DrakeRevocableTrustestablishedwith herdeceasedhusband,JohnD. Drake, ownsan
undivided1/2 interest,DarwinH. SimmonsandNina R. Simmons,throughtheSimmonsFamily
Trust,own an undivided 1/4 interest,andJamesE. Simmonsownsanundivided1/4 interestin
Area 8. TheCity doesnotown Area 8.

In 1982,theCity decidedto constructatwo-laneextensionfrom theintersectionofHumboldt
andBruceRoads,northerlyto StateHighway32 (theBruceRoadExtensionProject),which is
adjacentto theHRBD. On July 20, 1987,theCity awardedtheconstructioncontractfor the
BruceRoadExtensionProjectto BaldwinContractingCompany,Inc. (hereafter“Baldwin”).
Thecontractspecifiesthatdisposalof surplusconstructionmaterialis theresponsibilityof the
contractor. Baldwinexcavated31,700cubicyardsofmaterialfrom theroadbedand,after,
obtainingpermissionfrom adjacentpropertyowners,disposedofthesurplusmaterialon four
HRBD properties(currentlyknownasAPN 018-390-014(Area 8), 002-180-084,002-180-086,
and018-500-136).

On August13, 1987,Ed Simmons[James]grantedBaldwinpermissionto disposeofsurplus
materialfrom theBruceRoadExtensionProjecton theSimmonsRanch,which is referredto as
Area 8 oftheHRBD. A stockpondleveewasconstructedon thelandwith this material. On
August 13, 1987,Mr. Ed Simmonswrotealetterto BaldwinrelievingBaldwin ofresponsibility
relatedto thepond. At thetime ofthis letter, it appearsfromtherecordthat Mr. Ed Simmons
andBaldwinwerenot awarethatthematerialwascontaminated.
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On September16, 1987,in responseto complaintsfrom citizens,WaterBoardstaffcollectedsoil
samplesfrom the stockpondlevee. Analysesofthesamplesshowedthepresenceofpolynuclear
aromatichydrocarbonsatconcentrationsrangingfrom 2.3 jig/Kg to 84.9 jig/Kg, copperat
concentrationsrangingfrom 560 mg/Kgto 1,400mg/Kg,total chromiumat concentrations
rangingfrom 75 mg/Kgto 110mg/Kg, leadat concentrationsrangingfrom 2,000mg/Kg to
3,400mg/Kg, andothermetals. Levelsof leadexceeding1000mg/Kg areconsideredhazardous.
Theseconstituentsconstitutewasteasdefinedin WaterCodesection13050. Thevolumeof
wastein the stockpondlevee,i.e., Area 8, is approximately7,500 cubicyards.

On December21, 1987,Mr. Ed Simmonssenta letter to theCity statingthatthehehad
negotiateddirectly with theCity with respectto thestockpondleveeandthathe relied on the
City thatthematerialmetall legalrequirementsandrelied on theCity thatthematerialwasnot
“toxic.” In that letterhe requestedtheCity to removethematerial. In responsein a letterdated
December28, 1987,theCity indicatedthatat thattime therewereno regulationsgoverningthe
creationofthestockpondleveeandit waspermissibleto establishthestockpond. TheCity also
statedthatno representationwasmaderegardingtheuseofthematerialandthattheusewas
strictly amatterbetweenBaldwinandSimmons. TheCity alsothankedSimmonsfor
cooperatingwith theCity on theBruce RoadExtensionproject.

OnJanuary27, 1988,theExecutiveOfficer issuedCleanupandAbatementOrderNo. 88-700
(1988CAO), pursuantto WaterCodesection13304,requiringtheCity, JohnD. Drake,and
JamesE. Simmonsto removetheArea 8 waste. In aneffort to identify all theHRBD waste
materialandevaluatethethreatsto humanhealthandtheenvironment,includingwaterquality,
WaterBoardstaffdeferredenforcementofthe 1988CAO until investigationofotherHRBD
propertiescouldbecompleted.Noneofthosepartiesfiled apetitionwith the StateWaterBoard
challengingthe 1988 CAO.

In 1997,theCity appliedto the Cal/EPASiteDesignationCommitteewith arequestfor
designationof anadministeringagencypursuantto Healthand SafetyCodesection25260,et
seq.(AB 2061). The SiteDesignationCommitteedesignatedtheCentralValleyWaterBoardas
theadministeringagency.As theadministeringagency,theCentralValleyWaterBoardhassole
jurisdictionoverthe investigationandremediationofthe siteandis requiredto administerall
applicablestateandlocal laws. In its application,theCity identifieditselfastheresponsible
party for theHRBD.

UndertheoversightoftheCentralValley WaterBoard,theCity implementeda seriesof
investigationsandstudies,includinginvestigationsofArea 8. In 2002,theCity proposed
consolidationofthewastefrom all 15 parcels,includingArea 8, into an onsitewaste
managementunit. In responseto citizenrequests,theCity delayedcompletionofthatproject
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afid ultimately toldtheWaterBoardthattheCity would cleanup only six ofthe 15 parcels,not
includingArea 8.

Whenit appearedthat theCity would no longercleanup theHRBD ascontemplatedin its
applicationto the SiteDesignationCommittee,the ExecutiveOfficer issuedCleanupand
AbatementOrderNo. R5-2003-0707(2003CAO). The2003CAO namesall ofthereasonably
identifiablepartiesresponsiblefor thewasteattheHRBD. The 1988CAO addressedonly Area
8, whereasthe2003CAO addressedall 15 HRBD parcels.Most oftheparcelsthatmakeup the
HRBD havebeencleanedup in compliancewith the2003 CAG, with theexceptionof two
parcelsreferredto asArea 7 andArea8. TheAssistantExecutiveOfficer issuedtwo orders
pursuantto WaterCodesection13267 to thethreesetsofpartiesrequiringsubmittalof technical
reportsneededpriorto cleanupofthewastein Area 8.

DISCUSSION

Liability of theCity

TheCity contendsthat it is notaresponsibleparty subjectto WaterCodesection13304or 13267
to investigateorcleanupthewasteatArea 8. Thebasesfor thecontentionare(1) theCity hada
contractualrelationshipwith Baldwinwith respectto theBruceRoadExtensionProjectthat
containedprovisionsthatrequiredBaldwinto procure,for example,all requiredpermits and
licensesanddirectedthatBaldwin disposeof all surplusmaterialfrom the excavation;(2) the
BruceRoadExtensionparcelwasthelocationof burndumpactivitiesthatoccurredon property
notwithin theCity limits at thetime thoseactivitiesoccurred;(3) Butte Countyregulatedsuch
burndumpactivitiesanddid notrequireanypermits;(4) theburndumpactivities on theBruce
RoadExtensionparcelwerenot conductedby or onbehalfofthe City; (5) Mr. Simmonsgave
Baldwinpermissionto u~etheBruceRoadExtensionmaterialson his landandMr. Simmons
hadrelievedBaldwin ofanyresponsibility;(6) the City hasneverownedArea 8; and(7) theCity
neverauthorizedorrequiredBaldwinto disposeof thematerialon Area 8. See,Letter from
DavidR. Frank,ChicoCity Attorney, to JamesC. Pedri,CentralValley WaterBoardAssistant
ExecutiveOfficer (April 28, 2005)(FrankLetter). In summary,theCity contendsthatthe
dispositionoftheBruceRoadExtensionexcavationmaterialwasthe soleresponsibilityof
Baldwin pursuantto anagreementbetweenBaldwin andSimmonsandwithout directionfrom or
involvementby theCity ofChico. TheCity also contends,in summary,thatit hasno accessto
Area 8 and,therefore,cannotbe responsiblefor actionson thatparcel. SeeFrankLetter.

TheCity, andotherparties,filedpetitionswith the StateWaterResourcesControlBoard(State
Board)seekingreviewofthe2003 CAO. TheStateBoarddismissedthosepetitionswithout
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prejudice.1 NeithertheCity, norany othernamedparty,filed anypetitionschallengingthe
ordersissuedpursuantto WaterCodesection13267.

TheCity hasincorrectlyinterpretedtheWaterCode.

WaterCodesection13304states,in part,thefollowing:

“Any personwho hasdischargedor dischargeswasteinto thewatersofthisstate
in violation of any waste dischargerequirementor other order or prohibition
issuedby a regionalboardor thestateboard, or who hascausedor permitted,
causesor permits, or . threatensto cause or permit any waste to be discharge
where it is, or probably will be, dischargedinto the waters of the state and
creates,or threatensto create,, a condition ofpollution or nuisance,shall upon
order oftheregionalboard, cleanup suchwasteor abatetheeffectsofthewaste,
or, in thecaseofthreatenedpollution or nuisance,takeothernecessaryremedial
action, including, but not limited to, overseeingcleanupand abatementefforts. A
cleanupand abatementorder ‘issuedby thestateboardor a regionalboardmay
require theprovisionof orpaymentfor, uninterruptedreplacementwaterservice,
which mayincludewellheadtreatment,to eachaffectedpublic watersupplieror
private well owner. Upon failure of anypersonto comply with the cleanupor
abatementorder, theAttorneyGeneral,at therequestoftheboard,shallpetition
thesuperior courtfor that countyfor the issuanceofan injunction requiring the
personto complywith the order. In thesuit, the court shall havejurisdiction to
grant a prohibitoryor mandatoryinjunction, eitherpreliminaryorpermanent,as
thefactsmaywarrant.”

Thefactsdo not appearto be in disputewith respectto Area 8. TheCity ownedtheproperty
wheretheBruceRoadExtensionprojectoccurred,the City hiredBaldwin to conducttheBruce
RoadExtensionProject,andBaldwindisposedofthematerialsfrom theBruceRoadExtension
projectonto fourparcelsoftheHRBD with thepermissionofthoselandowners.Neither
Baldwin northe landownerswereawareatthetime ofdisposalthatthematerialscontainedlead
andotherwastes.TheCity preparedaNegativeDeclarationundertheCaliforniaEnvironmental
Quality Act concludingthattherewouldbeno significantenvironmentaleffectsoftheBruce
RoadExtensionproject.

WaterCodesection13304specifiesthattheWaterBoardmayorderanypersonwho “causedor
permitted”anywasteto bedischargedwhereit is, orprobablywill be,dischargedinto thewaters

SeeSWRCB/OCCFileNo. A-1575throughA-1575(c). On November2, 2005,the StateBoarddismissedthe

City’s petitionwithoutprejudice.To date,theCity hasnotfiled anewpetition. Theotherpetitionschallengingthe
2003 GAO werealsodismissedwithoutprejudice.
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ofthestateandcreates,or threatensto create,a conditionofpollutionornuisance.In responseto
petitionschallengingapplicationof WaterCodesection13304,theStateBoardhasissuedmany
ordersinterpretingWaterCodesection13304. In general,theStateBoardhasdirectedthe
RegionalWaterBoardsto namein cleanupandabatementordersall personswho havecausedor
permitteda dischargeofwaste.2 See,e.g.,OrdersNos.WQ 85-7and86-16.

TheCity “caused”thewasteto bedischargedbecausethewastewason landbelongingto the
City, in otherwordsthewastewasownedbytheCity, andtheCity hiredBaldwinto removethe
waste. Baldwin placedthewasteon Area 8. TheCity couldalsobeconsideredto have
“permitted”thewasteto bedischargedbecauseit hiredBaldwin andincludedin thecontract
with~ Baldwinpermissionto takethematerialsfrom theBruceRoadExtensionanddisposeof
them. ThedisposalofthematerialsatArea 8 createdaconditionofnuisanceandthreatenedto
dischargeinto watersofthestate.

TheCity arguesthat it relinquishedits responsibilityby giving theexcavationmaterialsto.
Baldwin. WaterCodesection13304doesnotdistinguishbetween“owners” and“contractors”,
but, rather,appliesto personswho cause or“permit” a dischargeofwaste. Thewaste
belongedto the City andtheCity hiredsomeoneto removeit anddisposeof it. Thefact that
therewasanintermediarywho actuallymovedthematerialandthattheCity maynothave
explicitly chosenthesiteofdisposaldoesnotnegatetheCity’s liability for its own waste. The
wastewason landownedby theCity, theCity contractedto havethewastemoved,andthe
wastewasdischargedto Area8. Thewastewasnotaproductfor sale,suchasgasoline,butwas
apartofthecontractbetweentheCity andBaldwinto disposeoftheexcavationmaterials.In
addition,theCity hadsomeknowledgethatthewastewould go to theArea8 parcelandit was
convenientfor theCity’s projectthatthewastecouldgo to neighboringparcelsfor disposal.The
City negotiatedwith Mr. Simmonswith respectto theBruceRoadExtensionbecauseit would
affecttheability ofMr. Simmonsto grazestockon theArea 8 parcel. TheCity alsohelpedto
determinewhetheranypermitswereneededto build the stockpond. TheCity, therefore,
‘‘caused’’ thewasteto bedischargedandmaybeheldresponsibleunderWaterCode
section13304.

WaterCodesection13304doesnot requireproofof intentornegligence,ratherit is a strict
liability statute. TheCity’s intentto givethewasteaway, or lackofsomespecificintentto
disposeofthewasteat Area 8, doesnotavoidtheCity’s liability. In addition,it appearsthat
neitherBaldwinnorSimmonsknewthatthewastecontainedhigh levelsofleadandotherwastes
atthetime of discharge,and,therefore,thesepartiesdo not appearto havebeennegligentin
dischargingthewasteat Area8. It is not clearin therecordwhethertheCity knewaboutthe

2 WaterCodesection13304hasconsistentlybeenbroadlyconstrued.See,e.g.,LakeMadroneWaterDistrict v.

StateWaterResourcesControlBoard, 209 Cal.App.3d163,256 Cal.Rptr.894 (1989). In this case,however,
applyingSection13304to theCity is nota broadconstructionof section1.3304becausethewastebelongedto the
City andtheCity contractedfor its disposal.
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natureofthewaste,but it doesappearfrom therecordthattheCity wasawarethattheareaofthe
BruceRoadExtensionprojectwasan areawhereburndumpactivitiesoccurred.Arguably, if the
City knewabouttheburndumpactivities,it would be inappropriateto havepermittedthatwaste
to bemovedwithout samplingit. WaterCodesection13304,however,doesnot requireproofof
negligence,and,therefore,whetherthe Cityknewthatthesourceofthematerialwasaburn
dump is notrelevantto liability underSection13304.

TheCity hasalsoacknowledgedits liability for thewaste. In 1997,the City appliedto theSite
DesignationCommitteepursuantto HealthandSafetyCodesection25262requestingthatthe
CommitteedesignatetheCentralValleyWaterBoardastheadministeringagency.Thatstatute
authorizesa“responsibleparty” to makesuchrequests.By usingHealthandSafetyCode
section25262,theCity acknowledgeditselfasa responsibleparty for all 15 parcelsofthe
HRBD.

TheCity is alsonotrelievedof liability basedon its assertionthatit didnot own theBruceRoad
Extensionareaatthetime burndumpactivitiesoccurredthatcausedthepropertyto be
contaminated.At thetime of theBruceRoadExtensionproject,theCity ownedthepropertyon
whichtheprojectoccurred,and,therefore,ownedthematerialthat containedtheleadwaste. As
furtherdiscussedbelow,the StateWaterBoardhasconsistentlyheldthatownersareresponsible
for theconditionoftheirpropertyevenif theydid not themselvesconductthe activity that
causedthedischargeofwaste.

TheCity hasalso suggestedthat it is not responsiblefor thecleanupofArea 8 becauseit is nota
liable partypursuantto thefederalComprehensiveEnvironmentalResponse,Compensation,and
Liability Act (CERCLA) (42U.S.C. 9601 et seq.). CERCLA doesnot control in this case
whethertheCity shouldbeheld liable for thecleanupofArea8. TheWaterBoard’sactionwas
takenpursuantto theWaterCode,not CERCLA. Evenif CERCLA wereapplicable,however,
the‘City would likely beliable ataminimumpursuantto CERCLA section1 07(a)(3)asaperson
who“by contract,agreement,orotherwisearrangedfor disposalortreatment,ofhazardous
substancesownedorpossessedby suchperson.” TheCity arrangedby contractwith Baldwinto
disposeofthewaste. Federalcasesinterpretingthat sectionof CERCLA havenot requiredthat
thepersonretainthecontrolof thetermsofdisposalto be consideredan “arranger”within the
meaningof CERCLA section107(a)(3). See,e.g., CatellusDevelopmentCorp. v. US. 34 F.3d
748 (1994). CERCLA doesnot allowpersonsto contractawaytheirliability. See,e.g.,Stateof
New Yorkv. GeneralElectricCo. 592 F.Supp.291 (N.D.N.Y 1984).

Liability of theLandowners

TheDrakeTrustandSimmonspartiesdidnot file a petitionwith theStateBoardchallengingthe
1988and2003 CAOs ortheSection13267 orders.This Memorandum,however,atyour
request,providesananalysisofthe liability ofthe landowners.
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As describedabove,thecurrentlandownershaveundivided 1/4 or1/2 interestin Area 8. With
theexceptionofMs. Drake(althoughsheis theTrusteefor theowner),eachof the landowners
ownedtheparcelatthetime ofthedischargeofthewasteat Area8. Mr. JamesSimmons
grantedpermissionforBaldwin to dischargethewasteatthepropertyto build astockpond
levee. SeelettersdatedAugust 13, 1987andDecember21, 1987from JamesE. Simmonsto
BaldwinandtheWaterBoardrespectively.

TheStateBoard,in interpretingWaterCodesection13304,hasconsistentlyheldthat
landownersareresponsiblefor theconditionof theirproperty. TheStateBoardhasconcluded
thatwherethe landownerhasknowledgeofthedischargeandsufficient controloftheproperty,
the landownershouldbesubjectto acleanuporderunderWaterCodesection13304. Seee.g.,
OrderNos.,84-6,86-18,89-1,and89-8; cfLeslieSaltCompanyv. SanFranciscoBay
Conservation& DevelopmentCommission(1984) 153 Cal.App.3d605, 200 Cal.Rptr.575. In
severalofthoseOrders,the landownersclaimednot to be awareoftheactivities on theproperty,
but,nevertheless,theStateBoardfoundsuchlandownersto be liableunderWaterCode
section13304. In this case,the landownersareawareandat leastonelandownergave
permissionfor thematerialto bedischargedon theproperty.

Other Issues

In general,theStateBoardhasconcludedthattheRegionalWaterBoardsshouldnot try to
apportionliability betweenparties. See,e.g.,OrdersNos.WQ 86-2and88-2. In addition,the
StateBoardhasconcludedthatliability underWaterCodesection13304is joint andseveral.
See,e.g.,OrderNo. WQ 90-2.

In conclusion,it wasappropriatefor theExecutiveOfficer to nametheCity, DrakeTrust, and
Simmons,asresponsiblepartiesto the 1988and2003CAOs andtheWaterCodesection13267
Orders.

If youhavefurtherquestions,youmaycontactme at theaboveaddressor call oremail me. My
phonenumberis (916)341-5174andmy email is fmcchesnev~waterboards.ca.~ov

cc: Seenextpage
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cc: DavidR. Frank
Office oftheCity Attorney
411 Main Street,3rdFloor
P.O.Box 3420
Chico,CA 95927
dfrank(~ci.chico.ca.us

K. GregPeterson
Law Office of K. GregPeterson
1716LStreet
Sacramento,CA 95814
gre~i~k~re~neterson.com

February23,2006

Michael V. Brady
DiepenbrockHarrison
400 Capitol Mall, Suite1800
Sacramento,CA 95814
mbradv~diepenbrock.com

MacGoldsberry
Goldsberry,Freeman,Busman& DitoraLLP
777 12th Street,Suite250
Sacramento,CA 95814
mac~gfsacto.dom

RandallNelson
Carr,Kennedy,Peterson,andFrost
420 RedcliffDrive
Redding,CA 96002
rnelson~ckpf.com

California EnvironmentalProtectionAgency

RecycledPaper


